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UNITED STATES TAX COURT 
400 SECOND STREET N.W. 

WASHINGTON, D.C. 20217 
OFFICE OF THE 

COURT ADMINISTRATOR 

(2021 376-2751 

Gary F. Davis 
Office of Regional Counsel 
General Services Admini~tration 
Room 7048 
7th and D Streets~ s.w. 
Washington, D.C. 2~407 

Dear Mr. Davis, 

September 2, 1986 

Pursuant to your conversation with Jennifer Rudy, staff 
attorney in my office, I am setting forth the specific items that 
Chief Judge Sterrett requested from GSA during a meeting on 
August 18, 1986. At the meeting, GSA was represented by Jerry 
Kaplan, Torn Stapleton, Darrell Kosisky and Mike Penn, the 
building manager. 

The issues discussed herein have arisen because of the 
continuous problems the Court faces with people littering the 
plaza area adjacent to our building, consuming liquor on the 
property, sleeping on the plaza, and destroying the lawn and 
trees. 

(1) The Court requests that GSA provide a written opinion as 
to the legality of constr~cting a fence around the plaza area to 
prevent all persons, except maintenance personnel, from entering 
onto the property. No fence specifications have been developed, 
although an early suggestion was for a four and one-half foot 
wrought iron· picket fence. If construction of s~ch a fence is 
legal, the Court may solicit recommendations for types of fence 
material and structure. At the meeting, GSA stated it would not 
conduct the procurement for the fence; the "Court agreed to be 
responsible for the Contract if GSA determines that the fence 
would be legal. 

(2) Whether or not construction of a fence is lawful, the 
Court wishes to post the plaza area off limits from dusk until 
dawn. The Court needs a written opinion 'from GSA that this 
posting would be legal. 

(3) The CoUrt asks that GSA authorize or delegate it to 
proceed with construction of the fence and posting the area. The 
Court will bear the financial costs associated with these 
actions. 



• 
(4) The Court also requests th~t GSA contact the District of 

Columbia Government and obtain its approval for construction of 
the fence and posting of the property,as required under D.C. 
Formal Agreemen~ No. HT 7308, dated November 8, 1973, with which 
I understand you.are familiar. 

As you are aware, the Court is concerned with the ongoing 
sanitary and health problems posed by the present situation. We 
are willing to make an effort to alleviate the problems and bear 
the attendant costs. However, we cannot proceed without GSA's . 
determination that the proposed actions are lawful or without 
GSA's authorization for us to proceed to implement these plans. 

I look forward to re~ceivii'ig your- -re·spohse. Please contact 
me if you have any questionS. Your assistance in this matter is 
appreciated. 

Sincerely, 

-P~~£.l~ 
Paul Nejelski 
Court Administrator 

cc: Chief Judge Sterrett 
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Dear Chief Judge Sterrett, 

In response to your letter of April 9, 1986, please find 
enclosed D.C. Formal Agreement No. HT7308,dated November 8, 1973. 
This document gave the General Services Administration (GSA) the 
air rights over the Int~rstate right-or-way to constru~t and 
maintain the pedestrian plaza that is adjacent to the Tax 
Court Building. Also enclosed is a plat map that is highlighted 
to show 'l'lhat is owned by GSA--1nclud1ng the Tax Court, Bu1lding. 

It is important to note that prior to implementing any of the 
projects mentioned in your letter the District of Columbia be 
notified, and thecond1tions of the Formal Agreement, specifically 
those referenced in Article l,be met~ 

If there are any further questions regard~ng this matter, 
they may be directed to Mr. Tom Stapleton of my staff on 
472-1704. 

Samuel B. Sterrett 
Chief Judge 
United States Tax Court 
Washington, DC 20217 

Sincerely, 

WILLIAM B. JENKINS 
Director, 
Re~l Estate Division 

Enclosures 
concurrencX~ } 
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Dear Judge Sterrettl 

The following serves to document agreelAents reach(;Q at our 
August 18, 1986, meet irlg and alao responde to the agenda items. 

Hr. ~Randy XJa.sh, Director of the Pediarall'rotectlve Service, 
has agreed to i ncre&ae surveillance dlulnghlghvlai bill ty h.o~r6 
f~£!i well as [tt night. Addi tlonall1 plain clothes officers will 
periodically go through theplaz& area. A.asu.ggested at our 
meeting you may waflt to formally request increaee,d surveillance 
by the D.C. HetrOI)oli tan police a8 thia area enjoys ooncu"rrent 
juriEulotion. 

'Ihe oprinkler contract haB been awarded a.nd i13 I3cheduled to 
be cOMpleted Oetobsf 30, 1986. 

Mr. Hlch~el Penn has agreed to ensure the vents over the 
highway ere cltH.\.n(lc qu.arteriy. 

I expreesed fl.:t our mee~ing that the General f)ervices 
AU15inistrr.ttioll (GSA) did not ~·iBh to enjoin the T'll Court in 
construction of @. fence on parts of the plaza. The contract 
packf.?g,e we pr;::pared for the fence has been' forwarded to tAr. PB.ul 
Nejelski, Cour~ Administrator. to be used under the £ax Courts 
d elea;a ted ttUthcr i ty to 3eco!!plish rei!llbufstl.ble l)rO j octo nnder 
$25,000. Addlt1ol1s.11y GSA would not seek community support for 
the fonce proj.ct nor would i~ defend it publicly once it ie 
cont1trueted. " As discussed there is an obv loue need and 
requirer~";.ent for fencing and posting, but the overall success of 
.uch an endeavor can be better addressed by the Tax Court. 

At our meeting Mr. 7homaB Stapleton pro~ised that he would 
provide to you a written GDA determination from a legal property 
standpoint, (not merits) ae to whetber a fence CQuid be 
constructed or. the plaza. Hr. StaplGtonvas alao to conta.ct the 
District of Columbia. Government :for its approvRl of the fence as 
required by Formel Agreement go. g'1'7308 dated November 8, 1973. 
G~A t 2 ttuthorizat1on/involVtHiiient waa to be limited to expressing a 
legal oplnlori concerninG fencing reul property and to forward the 
proposal for fencing and posting to the D .. C. Government •. 

.:: -
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.:By l~tte:t" of September 2. 1986 Nr .•. l~e Jelsk1liae wfftt~n ·.our 
Hegionel Counsel further' clarifying yourrequesta.. I have , .' 
forwarded'a copy o:f this letter to them and haveenco~rageda 
"Prompt replt~ . . 

I truly enjoyed meeting you andanytim!S rlike Pennorl can 
be of assistance we will be eagerand'available. 

The Honorable 
Snmyel B. Sterrett 

Sincerely, . 

JEROl{E A. KAPLAn 
Hj.lnager J l-JorthDls.tr iet {'WFFE") 

Judge of the United States Tax Court 
Washington, DC 20217 

cc: Official File - WPF.N 
Reading File - \'iPFN 
Subject File - WPFN 
\-lPF};'R,Sherrie f.c .riike 
WPE, T. Stapleton 
WL, Gary Davis 

WP}-'N: JAKaplan: tlj: 472-1495: 09/22 /86 
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UNITED STATES TAX COURT 
400 SECOND STREET N.W. 

WASHING~ON, D.C. 20217 

• 
OFFICE OF THE 

COURT ADMiNISTRATOR 

(2021376-2751 

" 
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Renn C. Fowler 
Regional. Counsel 
General Sent ices Administration 
Room 7048 . . 
7th & D Streets,.S.W. 
Washington, D.C. 20407 . ' , ... 
Dear Mr. Fowler: 

April 22, 1987 

By letter dated September 2, 1986, I formally requested that 
your office provide a written opinion as to the legality of 
constructing a fence around the plaza area at the UiS. Tax Court 
to prevent all personsj except maintenance personnel, from 
entering onto the property. A copy of my letter is enclosed for 
your reference. 

Since sendi~g that letter, there have been numerous phone 
conversations between my staff and Mr. Gary Davis, an attorney 
with your office, concerning the status of GSA's respopse to our 
letter. We were repeatedly informed that an answer would be 
forthcoming and by letter dated December 8, 1986, we were 
specifically assured by Mr. Davis that a'response would be 
received before the first of the year. However, more than four 
months have passed, and no response has yet been received. 

In our latest contact vith your office, which occurred on 
April 6, 1987, we were advised that a new attorney had been 
assigned to handle our request. 

, 
'" 

Our effort~ as an agency to deal with the 'problems 
encountered with people littering the plaza area, consuming 
liquor on the property, sle~ping on the plaza, and destroying the 
lawn and trees, have been made known to you over the course of 
the past year. Furthermore, pursuant to our request, several 
representatives from GSA met with us at the Court on August 18, 
1986, and surveyed the property in question. Frankly, 'since that 
time, GSA has provided little cooperation in determinating what 
steps can be taken to secure that area, and, specifically, has 
failed to respond to our letter request of September 2, 1986. 

It is apparent that our repeated telephonic inquiries and 
our letters have simply failed to produce any results. 



I am writing again to request your response to our letter of 
Sep~ember 2, 1986. If the delay in receiving a response is 

.5i.ttributable to other individuals within GSA with whom you must 
consult, we would certainly be willing to communicate directly 
with them to expedite an answer to our questions. 

I look forward to hearing from you at'your earliest 
convenience. 

Enclqsure 

cc: Chief Judge Sterrett 
Gary Davis 

Sincerely, 

~~~~~ 
Paul Nejelski 
Court Administrator 
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This respon4s' t,o your requ~sts for' my views, on whet,her, 
public useef the plaza a,rea at theU. S. Tax Court can be 
prohibited by c6nstruotibg a fence aroundthe'area or~ in the 

,alterpative, whether notices can be posted prohibiting dusk to 
dawn use of the area. " I understand that these proposals are ' 
being considered in an attempt to'solv€ the problems caused by 
people sleeping in the plaza, littering the area; honsuming 
alcohol on' the, premises, and destroying the lai.;D and, tl'''ees. 
Although I think that a total exclusion of public use, via the 
c!!'onstruction Qf' a fence, cannot be just,ified 9 posting notices , 
prohibiting d~$k to dawn use of the plaza is legally permissible. 

, Th~, plaza, which is situated above Interstate Route 95~ is 
subject to Formal Agreement No. HT 7308 (Agreement) dated 
N~v.mber 8, 1973, 'between the District of COlumbia (D.C.) and the 
General Services Administrat.io.n. (OSA). Twoprov1sionsof that 
Agreement relate to your' pr~op('1sals. First, any change 1n use 
requires the prior approval of the Department of Highways and 
T~affic as well as the c6nourrence of the Federal HiShwEY 
Administration. Since the 'cbnoernsof tbese organizations are, 
different tbanthoss of the Tax Court, your pr6posal~3hould not 
cause them aproblero, Second, the Agreement also prohibits ", 
excluding people from using the plaza on the, ba~is of raca, 
color ~ or natIQnal origin., Your pt:"oposals do not excltlde people 
fro~ the pla~a fot tbe~~ reasons. 

Since the T~~ Court p~aZB is property under GSA's Charge and 
control, it1s also subjeot to the Public Buildings Cooperative 
Use Act of 1976- t 40: U~S.C. §§1f90;' 601, 601a, 611" and 612a , 
(1982) (RCooperat1vB Use Act u ). ; For tears, GSA has allo~ed the 
public to use aress in and around its' buildings f6r cultural~ 
educetional~ and reoreatiohal activities, such use has recently 
been codified under the Cooperative Use Act. Needless toseYi 
sleeping in the plaza or littering the~rea or drinking on the 
premises or:destroying the lawn and tr~es do not fall'under the 
CooperativeUae'Act'sdefinitions of ~ultural, educational, and' 
recreatlQoal activities, S~.5:·, 40 U.S_,C. 612a(6), en, ,and (8) 
(1982). 

. , 
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TheCooper'ativ~ Use Act aside, the plaza, as a public area, 
is subject to 60utt decisi6ns concerning u~e of pubiic.sreas. 
When dec~ding question~ r~garding ape~sontsrightto use 
Government property,the $upreme Court considers three factors: 
1) whether a-person has -a -consti·tut.ional right _to engage in the 
proposed activity., 2) whether the_ area is a public. or' '-nonpublic 
forum, ahd 3) whether the justification for exclusion, etc., 
satisfies th~:requisite standard~ Cornelius v. NAACP Legal 
Defense andEduc~ Fund, Inc.~ 473 u.s. 788(1985). 

'l'fh~le cOI?sti tutionall~protect,ed rights do ~ot ~mbrace the 
activit1es Wh1Ch"·you descrlbed in your proposal, .~ome gf the 
act1vities for ~hich~the plaz~is or will.be used are 
constitutionally' protected or. NGuldbe ,trea.ted as such' in·passing 
upon the Y~lidi ~y of Youfprbposals. ' 

With thati the public area becomes ttie issue.- The-Court has. 
adopted.Q forumaDalysis· to Aetermine the test or c~iteria, 
against wl'1ich the Government's i"nterest -(in ~ lim:i...cting use) is _. _ 
weighed. Cornelius v. :NP,ACP Le~al "Defense and Educ . Fund;" Inc .• , 
473 u~s. 788 (1985). There a~e three clissifications of.fora: 
tract! ti,onalpublic for?; deSignated public fora, and nonpublic 
fora. Perry Ed~c. Asa'n. v. Perry Local Educators' Asstn., 460 
U.S. 37 (1g83). . -

Tradi tiomil public. fora-are areas such as stt~eet.s, 
side\."ralks, or parks. A primary purpose of these' ar.eas is the 

. free exchange ot ideas; speakers cari be excluded fr6m thes~ areas 
only if the eXclusion.iS necessary to serve a compelling state 
interest and the exclusion is narrowly drai-1n to echie.va that 
interest •. Perry Eduo. Ass'n. v. Perry Lcical Educators' Ass'n., 
460 U.S. at _ij5~ _ 

Designatedpu61icfora ~re tho~e pl~ces intentiorially _ 
designed as pl~ces to b~ u8e~ by the publio .to -exchange views or 
engag~,in expressiVe activities. - City of Madison Joint Schoor~ 
DiaL ,v. viisconsln Employment Relations Comm'n., 429 D.-S. 167 

. (1976). Speakers cannot' be excluded from deSignated public fora 
. without a c~mpeJling gov~rnmental intere~t. -' 

If ~nar~ais not:~ traditional or designated p~blicf6r~m, 
it is a nonpublic forum. - Internal- offices are an example of 

1 : Clark v. Communi ty for Crea tj.~e Nonviolence J ,1468 u. S. 288 
( 1984) held t-hat, overnight sleeping in connection. with a 
demonstration is expressive conduct protE.';ctedto. some extent. 
by the First Amendment (emp.hasis added). 



. . 

. " 

.. 
..... 

~. . 

, , - 3 

nonpublic: for'a. Access to nonpubLic:.,:t01"a. ~ari' be r~stricted as 
'long as the restrictl.on is' reasonable. Perry Educ. ASB'n. v. 
Perry Local'Educat.orstAss"n •. ; '~'60' U.S. at' .. 46. . 

. ~- .. 
. ' 'Againl;l:t t:his backdrop, .the. plaia at the TaxCctH't "is ei'ther. 

a tradltional or, designated' public forum. A cou'rt maY determine,' 
the plaza t'9be'atraditionai~'cpubliC forum.~.becau.se 't,h~ inherent,' , 
characteristics of the'plaza 'aresimil§rr: ,to,th0,t36 ,:of the:st'reets" 
and pa'rks. And) as stated by Jl.ldge Rcibert~( in Hague' v. CIO,~ 307 
u. S. li96 ,'515, ( 1939) ,t'Whereve.r the ti tleofstreets ·and. p~trk.s . 
may r'e'st, th?y.have immemori-a:fly.been'held'in trust;for the' use 
of. tpe public an~L, time' out of' mind; have been' u'sed forpu.rpose~ 
pf assembly,.'. communi9atlng, tho~ughts 1?ehIeen'citize'ns, apd'·~'~ 
d1scussj,ng . publ1c.question's .:'-A ,OOlll"t may also look at, th~ , '. . ... 
Go'vsrnment's intehtion ,in :cN~ati:ng:.-a' plaza ':and conclude that. the.~ 

· 'area was slesigned as'a' place: for,communication, assembJ:y~' ~hd:', " 
.speech. ' ,In other. vlords, 'the area.:was desighated as a,-publrb:: ',', 
.forum.' .... :' ... ' ........ '. .'_" '. ': ', .. :', -,,,',",: .~. : .. . 

• • • ' ••• f,. ~ .j> 

.' '. ~... .' • •. ~. ~ ~,-<f. _ .. i, ..... '.. ,: , 
"Only one' significant di'stinction .exists) between a,'finding . 

that. thepl'azais a trad1t.i9na'l versus' designated ,publi:c,f.or-um.· 
Ifcla::s's1fi'ed as.a tr'aditi.onal public' forum, the public ,e'an' be .... - ~ 
exclud~d 'from u.-s iog the Tax Court ~plaz;:L.tf t.i:1e·re .is' a comp,el1ihg' . 
'interest 'and the exclusion is' narr.owly 'drat-in to' a.cnievs that ' .. 
-interest. , It classifi'ed, as ··it deSignated public forum, ;. the public 
· can be 'excludBd, n"'.om the plaza' if ,there' exf.sts a compellj;ng·'.­

Government interest. That is, to' say, we Vlo'uld not.. have to prove . 
. "ita't, the'excll,lsion is narrmvly Qrai.Jn' only to acbieve the . . ' , ' 

compelling in.terest.,'- j " 

..... 

: On,ri'alance,I think' t;16. Ta'x Court· plaz'a. is .atr.~,di tiona,l 
pubiic'~o~um'the character1stic~'~f'~uch sn ~reaa~e 8imiiar to 

· streets', .sldeWB il{'S,> and parI-es. Ali· of ,these are 'operl-areas' .5.n 
.' Which, pec'ple' walk, ' 'ccmmunipate ,iu;td, assembYe" Any ,dltfferences . 

between. the,T,ax ,'Cou'rtpla.z1?!~ and streets,' stdewalks," and parks . 
appear.' ,to". bedis'tinctions t-"rithout s-ignific.ance.· .' " '.' 

. .',. -.... ./ 

. ,As·a. tradi t:Lonal public, forum, the exc1'usion' of .th~·.p~bl'i-c 
" from tileplazamus.t~· as· said, serve acompetling govermll,ental '., . 
. interest,' and the, exclusi'on 'fiiu.st . be·'narr.owly drailfl1to achiev·e. 
. .:tbat purpose. I believe .that' 'the~ Governmeht ,has"e'compe,l11ng . 
,interest in matnti2tining 8, hea.lthy .and safeerivironnient~. 'It also 
has,a:~omPel11ng interest i~;s~~ln~ that the property'under.Jt~ 
charge and. control r>efl~ots <the di~nity"el}terprise, Vj:g(H".,~·,. 8,nd' ' 
.stability of',the-United States GOVernment. ". See ,41 C.F .R. § .. 
101-19.002(g) ·(198p),. N9t ,only ls'thi~ 'the GovermT;ent~st"ighty 

. . ..." . ~ •• ' .' . • ..' .. ~. .. ... - .., t • . 
,'. .' 
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but it 18 the Government's duty.· United States v; Cassiagnol, 
420F.2d 860~ 874 (4th'~ir., 1970)~ ~his duty extends from the 
architectural design of the building itself to the maintenance 
and furriishing of the lobbies, auditori~ms, individual offices, 
and the areas around the building. Although Congress, .in . 
enacting the Cooperatl va Use Aot, has seen fit to allow th'id, 
pUblic to occasionally use c~rtaib ar~as of khese buildings, that 
does not changa GSA's duty to see that these, a~eas reflect the 
dig~ity of the Dn1ied States Gov~rnrnent. " " 

G1 ven 'tt1at, the issue is whether 'the proposals are narret.JlY' 
draKrito achievB the compellIng governmental inte0ests. The 
proposal-td con~t~u6t a fence around the area, thereby ex~ludlng 
everyone from the area, is, not sufficiently narrow Bnd .. lil1 not 
Withstand a chalienge in c6ti~t. Constructing a fence ~chleves 
thegosl of ma~nt~ining the pla~a, btit italao prohibits any 
person:from using the plaza even if suah person'S use would not 
damageth~ plaza. A~ stated by the U.S. District Cou~t for the 
Eastern Distria,t' of' Pennsylvania in Resistance v • Carom t 1."s. of _ 
Fairmount Park, 298F. Supp. 961, 963 ( 1969), ' "The. , . " 
littering of the Plaza' ind possible damage to trees, shrubs and 
lamp~ will not support art absolute prohibition ... 6n.the 
premises." MoreovertE total'exclusloD.from the plaza does'not 
leave a person" vii than alternati va forum for communioating i,ts 
views at the Tax' Court. The availabilitv' of alternative fora 
must be consider~d •. H~ffron v.lnt'l So~t fo~ Krishn. 

'Consciousness, Iric., 52 U. S.' 40 (19 1. 'Consequently, I 
believe a court" would find that a fence is not a solution 
sufficiently tai16red to_achieve ohlythe Government~s interests. 

On t.he other hand, your proposal to cl0,se" the ,plaza from 
'dusk to dawn, via the posting of notices, may withstand ~ court 
~ballenge. That ablution is 'narrowly fashioned ,in that it" 
achieves the governmental interest in maintaining the plaza . 
without totally excluding everyone from using the plaza. People 
will ,be able to use the plaza during the day, thereby assurin~ an 
a1 ternat1 va time and place to express views. The nightd.me ban .' 
is unlikely to violate aperso"n' s consti tlltional rights. While a. 
nighttime ban would preclude someone from, among other, thlngs, 
sleeping overnIght on thepl~za~ the Sup~eme Court bas held th~t 
a tegulation banning sleeping overnight 'is not unconstitutional 

'on it~ face. Clark v. Community for Creative ~on-Violence, 468 
'U.S. 288 (1984). Conse~uently,I see no objec~ion to posting 

not tees ,in the area prohl.bi tlngthe dusk to dat-m use of the plaza 
provided, of cours,e, "that notificatton is given to the Department 
of Highways and Traffic andconcurrenoe:is obtained from ~he 
Federal Highway'Administr~tion as 'required by the ~greement with 
D.C. ' " 

To prevent lit taring, sleeping, ,drinking,' and destruction of , 
the plaza d~ring the day, enforcement of GSA's butlding'Y'ules and 
regulations, 41 C.F.R. § J01-20.3 (1986), can be incr'ea.se'd. 
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Spe~~fic' ~ect1ons of the'l~gulatlons ~l~e., ij1.C~~.~. §§ 
101-20.303, 305, and . .307(;1986»)' apply to ,each~ of the acti:vi ties' 

. listed above. , 'A-nighttime ban couple'd wlt:h 'vigcPo:us 'enforcement' 
,of GSA,,' s'regulatii'ons should" I" hope, alleviate "'the' pr9blems you 

,ha v4eitcounter~d ; .. ' . - , . . '". , . .' '" . . ',' -,' '. 
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t{r. Paul Ne;jel-sk'i , 
Cou:rt 'AdmihH~trator' , 

.~ .. , 

" U .,S. , TEix· C6ubt:;", '. " _ ';i . 

400SecQl1Q 'Str,e~t:h" i~w >. , 
\r-lasb.ingtoo,:,DC . :20217 .,' 
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:Stncere ly , 

Renn C'-:Fowl~r 
"Regiona:l Couns~l 
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